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D.P. U 88-265-A

ORDER ON JA NT MOTI ON FOR APPROVAL OF OFFER OF SETTLEMENT
AND TERM NATI ON OF PROCEEDI NGS

l. | NTRODUCTI ON

On March 18, 1994, el even nunicipal |ight departnents
("Munici pal s") along with Newbay Corporation ("Newbay") and the
Bl ackst one Park | nprovenent Association ("BPIA") submtted to the
Departnment of Public Utilities ("Departnent”) an O fer of
Settl enent and Term nation of Proceedings ("Ofer of
Settlenent"), a Joint Mdtion for Approval of Ofer of Settlenent
and Term nation of Proceedings ("Joint Mdtion"), and a Joint
Statement in Support of Joint Mdtion for Approval of O fer of
Settl enent and Term nation of Proceedings ("Joint Statenment").
The proposed settlenment is intended to resolve all issues arising
bet ween the Muni ci pal s and Newbay under power sal es agreenents
execut ed between the Minicipals and Newbay in 1987 ("1987
agreenents”) and filed with the Departnent on February 16, 1988.

Acceptance of the O fer of Settlenent would result, by its
terns, in withdrawal of the 1987 agreements and term nation of

D.P.U. 88-265. The Joint Mdtion contains a deadline of

! The el even nunicipal |ight departnents are: Braintree
El ectric Light Departnment, Goton Electric Light Departnent,
H ngham Muni ci pal Lighting Plant, Hol den Minici pal Light
Departnment, Littleton Electric Light Departnent,
M ddl eborough Gas and El ectric Departnent, M ddleton
Muni ci pal Light Departnment, North Attleboro Electric
Departnent, Princeton Municipal Light Departnment, Shrewsbury
El ectric Light Plant, and Taunton Municipal Lighting Plant.

2 Newbay has since executed agreenents with each of the
Muni ci pal s assigning the 1987 agreenents to Rhode I|sl and
Cogenerati on Associates ("RICA"). The term "Newbay" is used
inthis Oder in reference to both RI CA and Newbay
Cor poration, unless otherw se noted.
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May 2, 1994 for a Departnent decision on the Ofer of
Settl enent.?
1. PROCEDURAL HI STORY

On February 16, 1988, the Municipals filed the 1987

agreenments with the Departnment for review under G L. c. 164,
8§ 56D, which provides in pertinent part:

This section shall not apply to contracts for the

subply of electricity to a nunicipal plant except that such
contract shall be subject to the approval of the departnent

of public utilities. Said departnment may, upon its own

initiative, where such contract is for a period | onger than

three years, after notice and a public hearing, make such

order relative to the rates, prices and charges covered by

such contract as it deens the public interest requires.

3 On April 29, 1994, the Departnment marked for identification
the foll ow ng docunents: the 1987 agreenents (Exhs. DPU- 1
t hrough 11); the Municipals' responses to the Departnment's
first, second, and third sets of information requests (Exhs.

DPU- 12 t hrough DPU-25); March 18, 1994 O fer of Settl enent

(Exh. DPU-26); March 18, 1994 Joint Statenment in Support of

Joint Motion for Approval of Ofer of Settlenent and
Term nati on of Proceedi ngs (Exh. DPU-27): March 18, 1994
Econom ¢ Anal ysis (Exh. DPU 28); Exh. DPU-29, Braintree

El ectric Light Departnent, NEP agreenent; Exh. DPU 30 G oton

El ectric Light Departnment, NEP agreenent; Exh. DPU 31

H ngham Muni ci pal Lighting Plant, NEP agreenent; Exh. DPU 32
Hol den Muni ci pal Light Department, NEP agreenent; Exh. DPU
33 Littleton Electric Light Department, NEP agreement; Exh.

DPU- 34 M ddl eborough Gas and El ectric Departnent, Buyout

agreenent; Exh. DPU-35 M ddl eton Muni ci pal Light Departnent,

NEP agreenent; Exh. DPU-36 North Attleboro Electric
Departnment, NEP agreenent; Exh. DPU- 37 Princeton Minicip

Li ght Departnment, Buyout agreenent; Exh. DPU 38 Shrewsbury

Electric Light Plant, First Amendnent to NEP agreenent;

Exh. DPU- 39 Taunton Municipal Lighting Plant, NEP agreenent.

Exhi bits DPU-1 through DPU-11 incl ude anendnents to the
agreenments. Exhibits DPU 22 and DPU- 29 through DPU- 39
i nclude attachnents.

None of the parties objected to the Departnment's marki ng of

t he docunments as exhibits. Accordingly, the Departnent
her eby noves into evidence the above marked exhibits.
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The Departnment docketed these matters as D.P. U 88-265.

The 1987 agreenents between the Muinici pal s and Newbay
provi ded that Newbay woul d build an approxi mately 72 negawatt
("MN') coal -fired cogeneration facility in East Providence, Rhode
I sl and, and that the Municipals would purchase approxi mately
32 MW of the project's capacity. The New Engl and Power Conpany
("NEP") contracted for the renmining capacity of the proposed
proj ect (Exh. DPU-27 at 2).

On Novenber 22, 1991, the followi ng petitions to intervene
were filed: the BPIA the Conservation Law Foundation ("CLF"),
the City of Providence, Rhode Island, and the Warw ck Land
Company ("WL.C'). On March 18, 1993, Newbay filed a petition to
intervene. On May 25, 1993, the Massachusetts Public Interest
Research Group ("MASSPI RG') and the Rhode Island Attorney Ceneral
filed petitions to intervene. On My 26, 1993, the Massachusetts
Attorney Ceneral filed a notice of intervention.

As a threshold matter to consideration of the contracts, the
hearing officer solicited comments and briefs on the standard of
review to be applied under GL. c. 164, 8 56D, and granted
limted participant status to those who filed petitions to
i ntervene on or before May 26, 1993 for the sol e purpose of

soliciting conments on the standard of review (April 16, 1993

4 The Municipals contracted for the foll ow ng amounts of power
(in kilowatts) under the 1987 agreenments: Braintree-6000;
G ot on- 500; H ngham 2000; Hol den-2000; Littl eton-3000;
M ddl ebor ough-2000; M ddl et on-500; North Attl eboro-4000;
Princeton-300; Shrewsbury-2000; Taunton-10, 000.
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Hearing O ficer Ruling and Request for Comments/Briefindgd. In
addition, since the Municipals filed the 1987 agreenents with the
Departnment, Newbay has been involved in several regulatory and
court proceedings in Rhode Island. The hearing officer deferred
ruling on the petitions to intervene and reviewi ng the 1987
agreenents pending the Departnent's determ nation of the standard
of review under G L. c. 164, 8§ 56D and resolution of the Rhode

| sl and proceedi ngs (June 2, 1993 Public Hearing Tr. at 6).

On March 18, 1994, the Municipals, Newbay, and the BPIA
submtted the Ofer of Settlenent and Joint Mdtion to the
Departnent.® Followi ng receipt of the Ofer of Settlenent, the
hearing officer allowed all of the petitions to intervene on
April 25, 1994. The Departnent is issuing an Order on the
St andard of Revi ew t oday.

Newbay contends that the only pendi ng Rhode |sland
regul atory proceeding is before the Rhode |sland Coastal
Resour ces Managenent Council ("CRMC') See, e.g., Exh. DPU 29,
Braintree Electric Light Department/R CA Agreenment at 3-4).

° The Massachusetts Attorney General, CLF, Newbay, the
Muni ci pal s, the Massachusetts Executive Ofice of
Environnental Affairs, and the Rhode Island Attorney Ceneral
submtted briefs/comments on the standard of review under
GL. c. 164, § 56D

6 On March 18, 1994, the settl enent package was provided to
all of the parties to the proceeding. On March 21, 1994,
the W.C submitted an objection to the Ofer of Settl enent
but provided no explanation of its bases for objecting. On
March 25, 1994, the Rhode Island Attorney General notified
the Departnment by letter that he did not intend to oppose
the Ofer of Settlement. The remaining parties neither
supported nor opposed the Ofer of Settlenent.
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Newbay is chal l engi ng actions by the CRMC i n Rhode |sland
Superior Court and has obtained a stay of that proceeding until
May 27, 1994, to allow for negotiation of a settlenentNéwbay
Corporation v. Coastal Resources Managenent Councjl No. 92-450

(R1. Sup. C&. February 21, 1994 Order Granting Mtion to Stay)).
Newbay contends that the Newbay facility requires only Depart nment
approval of the 1987 agreenents to be financeable, and CRMC
approval to begin construction $ee, e.g., Exh. DPU-29, Braintree
El ectric Light Departnment/Rl CA Agreenent at 3-4).

[11. THE PROPOSED SETTLEMENT

The O fer of Settlenent consists of power purchase
agreenents between NEP and nine of the Minicipals ("NEP/Minicipal
agreenents") and direct paynents by two of the Miunicipals in
consi deration of cancellation of the Newbay project.

The O fer of Settlement provides that Departnent approval
wi | | enconpass approval of the NEP/ Minicipal agreenents and, to
the extent the Departnment deens necessary, approval of the direct
buyouts (Exh. DPU-26 at 2-3). The Ofer of Settlenent further
stipulates that, upon its approval by the Departnent, the

! In a separate agreenent between NEP and Newbay, which is not
before the Departnent for its approval, NEP has agreed to
buy out its capacity entitlenment in the Newbay project at
$303. 45 per kilowatt ("KW) for a total of approxi mately
$12, 138,000 (Exh. DPU-27 at 3). In addition, NEP agreed to
pay the sane per KWanount to buy out the 1987 agreenents of
any Municipals that opted to enter into power purchase
agreenents with NEP (d.). The NEP/ Newbay agreenent further
provi des that Newbay w Il rel ease those municipals from
t heir 1987 agreenents who, rather than contracting with NEP
for alternative power, directly pay Newbay the same per KW
amount paid by NEP (d.).
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Muni ci pal s' request for approval of the 1987 agreements will be
deened wi thdrawn with prejudice and the Departnent's
investigation termnated {(d. at 3). The Ofer of Settlenent
states that in addition to Departnment approval of the
NEP/ Muni ci pal agreenents, there is one remaining condition
precedent to effectiveness of the settlenent -- acceptance by the
Federal Energy Regul atory Conm ssion ("FERC') of the
NEP/ Muni ci pal agreenents (d. at 2).®
The Municipals entering agreenents with NEP chose one of two
types of arrangements: a system power agreement or a unit power
agreenment. The follow ng Minicipals entered system power
agreenents: Braintree Electric Light Departnent, Littleton
El ectric Light Departnent, and Taunton Muinicipal Lighting Pl ant
(Exh. DPU- 27 at 4). Under the system power sal es agreenents,
t hese Municipals will purchase system unreserved capacity for ten
years with the option to extend the termto 20 yearsi d. at
4-5). In addition, Shrewsbury Electric Light Plant has anended
an existing system power purchase agreenment with NEA . at 5).
The followi ng Minicipals have entered unit power contracts:
G oton Electric Light Departnent, H ngham Minicipal Lighting
Pl ant, Hol den Muni ci pal Light Departnment, M ddleton Muinici pal
Li ght Departnent, and North Attleboro Electric Departnentid. at

8 As whol esal e agreenents for the purchase of power, the
NEP/ Muni ci pal agreenents are subject to FERC acceptance
under Section 205 of the Federal Power Act. NEP filed its
agreenments with the Miunicipals with the FERC on February 23,
1994. As of the date of this Order, the FERC had not made a
determnation in this matter.
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6). Under the unit power contracts, these five nmunicipals wll
have long-termentitlenents in the NEP Manchester Street
Repowering project and a capacity entitlenent in NEP's Bear Swanp
punped hydro project (d.).

I n support of Departnent approval, the signatories to the
Ofer of Settlement argue that the settlenment is reasonable and
in the public interest, because by operation of the settlenent,
the parties can avoid expensive and tinme-consum ng proceedi ngs
(id. at 1-2). 1In addition, the signatories contend that under
the Ofer of Settlenment, the Miunicipals will experience
substantially | ower |ong-term power supply costsi(.).
Specifically, the Minicipals contend that the NEP/ Muni ci pal
agreenents are tens of mllions of dollars nore econonm c than the
1987 agreenents, saving the Miunicipals $30 million in
relationship to their existing supply plans and $60 million in
rel ationship to the 1987 agreenents (Exhs. DPU 22; DPU- 23; DPU
25). The Muinicipals state that the NEP/ Municipal agreenents are
for power at current market-based rates with prices nore
favorabl e than those of the 1987 agreements (Exhs. DPU 27 at 2;
DPU- 25) .°

The Muni ci pals assert that they weighed their good faith

obl i gati ons under the 1987 agreenents and assessed Newbay's due

o For exanple, the Minicipals state that the system power
sal es agreenent conpares favorably with a recent purchase by
Littleton Electric Light Departnment from Northeast Utilities
and with the results of a recent request for proposals
("RFP") conducted by Shrewsbury Electric Light Plant (Joint
Motion at 4).
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diligence and ability to neet the construction mlestone in the
1987 agreenents in deciding to enter into negotiations to
term nate the 1987 agreenents (Exh. DPU 22)%° The Municipal s
cite Newbay's success in nunerous court and agency proceedings in
Rhode Island to support their contention that Newbay woul d
prevail in the remaining court proceeding involving the CRMC
(id. & Attachment 1; Exh. DPU 24)' The Muinicipals assert that
it would not have been in their ratepayers' interests to fail to
enter into the settlenent agreenent (Exh. DPU 22).

Wth respect to the direct buyout arrangenents entered into
by Princeton Muinicipal Light Departnment ("Princeton") and
M ddl eborough Gas and El ectric Departnent ("M ddl eborough"),
Princeton and M ddl eborough do not believe their term nation
agreenments with Newbay require Departnent approval (Exh. DPU 27
at 4 n.1).

10 The 1987 agreenents contai ned a Decenber 31, 1993
construction mlestone, which if not nmet, gave the
Muni ci pal s and NEP the option of cancelling the agreenents
(See, e.g., Exh. DPU-1 at 7-8). In exchange for the stay of

e ode | sl and court proceedi ng concerning the CRMC, an
agreenment between the Minicipals and R CA extends the
m | estone (See, e.g., Exh. DPU-29, Braintree Electric Light
Departnment / RI CA Agreenent at 3). The extension is for 180
days plus the nunber of days that el apse between Novenber 3,
1993 and the earlier of Novenber 1, 1994 or the date on
whi ch the Municipals and RI CA agree that the conditions
precedent to the Muinicipal /Rl CA agreenent cannot be
satisfied (id.).

1 The Municipals state that the Newbay project devel oper has
expended $16 million in actual devel opnment costs (Exh.
DPU- 24) .
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V. ANALYSI S AND FI NDI NGS

I n assessing the reasonabl eness of an offer of settlenent,
the Departnment reviews the entire record as presented in the
filing and the record in the case to ensure that the settl enent

is consistent with the public interest. Massachusetts El ectric

Conpany, D.P.U. 92-217-A, at 4 (1993), citingMssachusetts
Electric Conmpany D.P.U 92-217, at 7 (1993);Boston Edi son

Conpany, D.P.U. 91-233, at 5 (1992);Wstern Massachusetts
Electric Conmpany D.P.U 92-13, at 7 (1992);Massachusetts

Electric Conmpany D.P.U 91-205, at 4 (1991);see al so Tenaska

Mass, Inc., D.P.U 91-200, at 5 (1993). Since the NEP/ Mini ci pal

agreenents are before the Departnment in the context of a
settlement, we will apply this standard of revieW The
Departnment has evaluated the Ofer of Settlement in |ight of the
1987 agreenents and responses to infornmation requests in this

pr oceedi ng.

Based on the information provided, the Minicipals have
denonstrated that the NEP/ Munici pal agreements are conpetitively
priced and based on current market conditions. It appears that
the ultimate price to ratepayers under the NEP/ Muni ci pal

agreenments woul d be significantly [ower than the price that would

12 We note that as contracts for the supply of electricity, the
NEP/ Muni ci pal agreenents require Departnent under G L. c.
164, § 56D, al though as whol esal e arrangenents, the FERC
will determne the rate through its review. However, the
di rect buyout arrangenents proposed by Princeton and
M ddl ebor ough are not contracts for the supply of
electricity, and as such, Departnment approval is not
required under G L. c. 164, 8 56D
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be paid under the 1987 agreenents. The Departnent finds that it
is in the public interest to approve an arrangenent which wll
save mnunici pal ratepayers mllions of dollars.

Upon consideration of the record in this case, the
Departnent finds that the Ofer of Settlenent is reasonable and
consistent with the public interest. Accordingly, the Departnment
hereby grants the Joint Mdtion. Qur acceptance of the settl enent
is based on the particular facts presented in this proceeding.

I n accordance with the terns of the Ofer of Settlenment, our
acceptance of the Ofer of Settlenment establishes no precedent
for future proceedi ngs, whether ultimately settled or

adj udi cat ed, and does not constitute a determination as to the
nerits of any issue in any subsequent proceeding. |In particular,
the Departnent's acceptance of the Ofer of Settlenment in no way
reflects a conclusion by the Departnment as to the reasonabl eness
of NEP' s buyout of its own Newbay agreenent. The Depart nent
reserves its right to intervene in a future whol esale rate
proceedi ng to explore the reasonabl eness of NEP's buyout and any
inplications it may have for ratepayers of the Massachusetts

El ectric Conpany.
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V. CRDER

Accordingly, after due consideration, it is

ORDERED That the Joint Mtion for Approval and Term nation
of Proceedings, filed by Braintree Electric Light Departnent,
G oton Electric Light Departnent, H ngham Minicipal Lighting
Pl ant, Hol den Muni ci pal Light Departnent, Littleton Electric
Li ght Departnment, M ddl eborough Gas and El ectric Departnent,
M ddl et on Muni ci pal Light Departnent, North Attleboro Electric
Departnent, Princeton Municipal Light Departnent, Shrewsbury
Electric Light Plant, Taunton Minicipal Lighting Plant, Newbay
Cor poration, and the Bl ackstone Park | nprovenent Associ ation, be
and hereby is granted.

By Order of the Departnent,

Kennet h Gordon, Chalrnan

Bar bar a Kat es- Gar ni ck, Conm ssi oner

Mary C ark Webster, Conmm ssioner



